Discussion

Section 103 (a) of the Act authorizes the Secretary to enter
any mine.  On the essentially uncontroverted facts in this case
there was no refusal or delay of the Secretary's right of entry.
On the contrary, respondent facilitated the entry of the inspectors
to the site.  The only delay, if there was one, occurred when the
company attorney requested additional time to interview the wit-
nesses.  This scenario, at best, establishes that respondent
minimally interfered with the sequence in which MSHA prefers to
conduct its investigation.  But, construed in a light most favor-
able to MSHA, these facts would not constitute a denial of the
Secretary's right to enter the mine.

Section 50.11(a) of Title 30 of the Code of Federal Regulations
provides for accident investigations to be performed at the dis-
cretion of MSHA district or subdistrict managers.  Once the decision
to conduct an investigation has been made, Section 103(a) of the
Act provides MSHA inspectors with broad powers in the exercise of
such an investigation.  An inspector has the right of entry into any
mine.  While 30 C.F.R. g 50.11{a) requires that notice be given
prior to the investigation of accidents, the Supreme Court has
held that no warrant is required to conduct such an inspection.
Donovan v. Dewey, 452 U.S. 594, 101 S. Ct. 2534 (1981).  However,
neither the Act nor any implementing regulations mandate the inter-
viewing of witnesses as the initial step in an investigation.

Accordingly, on the facts I conclude that no violation of
Section 103 (a) occurred.. Citation 152663 and all penalties
should be vacated.

Citation 152667

This citation charges respondent with violating Title 30,
Code of Federal Regulations, Section 57.8-2, which provides:

Mandatory.  (a) A competent person
designated by the operator shall
examine each working place at least
once each shift for conditions which
may adversely affect safety or
health.  The operator shall promptly
initiate appropriate action to
correct such conditions.

Summary of the Evidence

MSHA Inspector William Tanner, Jr. issued Citation 152667
because two men with authority at this particular work place
failed to insist on the crew following the proper procedure for
replacing the post (Tr. 44, 45).
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